REMARKS 

I. The Pending Claims and the Amendments to the Claims 
With the entry of the above amendment, Claims 1-19 and 21-24 are pending. Claim 12 is 
withdrawn from consideration as directed to a non-elected species. Claim 20 stands canceled. 
Independent Claims 1 and 24 have been amended by the addition of the recitation that the added 
liquid comprises brine, i.e., the feature recited in canceled Claim 20. Support for this amendment 
can be found in Applicants' specification at, for example, Page 5 line 13. Dependent Claims 13 
and 14 are amended in a manner to correct a lack of antecedent basis for the word "film". Support 
for this amendment can be found in the specification at, for example, Page 5 line 1 . New Claim 25 
recites the product as a fresh meat product, with the atmosphere having been evacuated between 
the package and the fresh meat, and the package comprises a film which has been shrunk against 
the fresh meat. Support for Claim 25 can be found in the specification at, for example, Page 23 
lines 3-8 in combination with Page 22 lines 11-15. Claim 26 is directed to the packaged product 
of Claim 25 wherein the package is made from an end-seal bag. Support for this claim can be 
found in Applicants' specification at, for example, Page 23 lines 20-24. Claim 27 is directed to the 
packaged product of Claim 25 wherein the package is made from a side-seal bag. Support for this 
claim can be found in Applicants' specification at, for example, Page 23 lines 1-4. The 
amendments to the claims include no new matter. 
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II. The Rejection of Claims 1-1 1 and 13-24 as Obvious over LUTHRA et al in view of NOEL 
On Page 2 of the 29 March Office Action, Claims 1-1 1 and 13-24 are rejected under 35 
USC 103(a) as unpatentable over WO99/00250 to Luthra, et al ("LUTHRA et al") in view of U.S. 
Patent No. 6,355,287 to Noel et al ("NOEL et al"). 

In response, Applicants first note that each of independent Claims 1 and 24 have been 
amended to recite the added liquid as comprising brine. Applicants acknowledge that LUTHRA et 
al discloses the packaging of a liquid-containing product (e.g., "moist products", see Abstract of 
LUTHRA et al; "whole and cut produce", Page 1 line 7 of LUTHRA et al; "fresh red meat", Page 
19 line 19 of LUTHRA et al), and that LUTHRA discloses a seal layer containing a slip agent (e.g., 
see Page 2 lines 24-26 of LUTHRA et al. "...heat sealable layer coated with.. .slip agent...."). 
Applicants further note that LUTHRA et al is directed particularly to a fog-resistant packaging 
film. 

While Page 3 of the Office Action states that LUTHRA et al differs from Applicants' 
Claim 1 only in the recitation that the liquid is "added", and that where the liquid has come from is 
irrelevant once the liquid is in the package, Applicants point out that the addition of liquid to the 
product increases the level of liquid above the natural level existing in the product. This increase 
in the amount of liquid in the product, in turn, can increase the level of liquid contamination which 
must be sealed through upon placing the product in the package. Moreover, as amended, Claim 1 
recites the added liquid as comprising brine. Thus, both the amount and type of liquid which must 
be sealed through are different from the amount and type of liquid disclosed in LUTHRA et al. 
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Turning to NOEL et al, Applicants acknowledge that NOEL et al discloses the packaging of 
a product having an added liquid. See Abstract of NOEL et al. Applicants further acknowledge 
that NOEL et al discloses that the added liquid can comprise brine. Again, see Abstract of NOEL 
et al. Thus, unlike LUTHRA et al, NOEL et al is dealing with the same seal area contamination 
problem which Applicants' invention addresses. The problem is exemplified by weak seals when 
sealing through the amount and type of seal area contamination which occurs when packaging 
products containing added liquid which comprises brine. This is clear from both NOEL et al as 
well as from Applicants' specification. See, for example, the Background of the Invention in 
Applicants' specification as well as the Background of the Invention in NOEL et al. In contrast, 
LUTHRA et al does not disclose this kind of sealing environment. 

It should be noted that NOEL et al does not teach or suggest that a slip agent be included in 

the seal layer of the package. 1 Typical slip agents, such as fatty amides, are of a waxy nature. 

Applicants propose that one of ordinary skill in the art would not be motivated to include a slip 

agent in the seal layer of a package to be used in an environment in which an added liquid 

comprising brine is present in a product capable of contaminating the seal area with the added 

liquid. Those of ordinary skill in the art recognize that slip agents have the ability to detrimentally 

affect sealing. As evidence of this, Applicants direct attention to Exhibit A, Handbook of 

Polyethylene, Pages 497-498, which states: 

Other factors that may detrimentally affect sealing include 
blooming of additives to the surface and chemical surface 
modification such as corona treatment. 



1 Although Col 23 lines 26-33 of NOEL et al discloses that the polymer components used to fabricate films can include 
appropriate amounts of additives which include slip agents such as talc, antioxidants, fillers, dyes, pigments, radiation 
stabilizers, antistatic agents, elastomers and the like additives known to those of skill in the art, NOEL et al contains 
no teaching or suggestion to place a slip agent in the seal layer of the package in an environment in which the seal 
layer will be exposed to contamination from a food product containing an added liquid comprising brine. 
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Slip agents are known to be additives which have the ability to bloom to the surface of the film, 
and thereby detrimentally affect sealing. Thus, one of ordinary skill in the art would not be 
inclined to utilize a slip agent in the seal layer of a package being utilized to package a food 
product having an added liquid comprising brine. 

Applicants contend that based on the above arguments and evidence, LUTHRA et al in 
view of NOEL et al does not establish a prima facie case of obviousness of any one or more of 
Claims 1-11, 13-19, and 21-24. A prima facie case of obviousness has not be set forth because one 
of ordinary skill in the art would not have provided the seal layer with a slip agent for sealing 
around a product containing an added liquid comprising brine, as one of ordinary skill in the art 
would have realized that the slip agent could have a detrimental result on sealing, rather than an 
advantageous result on sealing. 

Moreover, even if a prima facie case of obviousness has been established, which is not the 
case, Applicants contend that the specification of their application sets forth evidence of 
unexpected results. More particularly, Applicants direct attention to the results presented in Table 
4 on Page 34, more particularly a comparison of total leaks (%) for Example 1 (an example of the 
invention, with a slip agent in the seal layer) versus total leaks (%) for Example A (comparative, 
otherwise in accordance with NOEL et al, with no slip or surfactant in the seal layer). Table 4 
indicates that total leaks was 72% for the invention versus 78% for the control. 

In Table 6, a comparison of Example 1 (i.e., the invention) versus Example C (a 
comparative), shows burst pressure of 2.2psi for the package of the invention versus only 1 .3 psi 
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for the control package. Both Example C and Example 1 contained the same 0.904 g/cc resin in 
the seal layer, but Example 1 further contained slip agent while Example C contained no slip agent. 

In Table 8, a comparison of Example 1 (i.e., the invention) versus Example E (a 
comparative), shows a contaminated burst pressure of 2.1psi for the package of the invention 
versus only 1 .7 psi for the control package. Both Example E and Example 1 contained the same 
0.904 g/cc resin in the seal layer, but Example 1 further contained slip agent while Example E 
contained no slip agent. 

In Table 9, a comparison of Examples 10, 1 1, 12, 13, and 14 (i.e., the invention) versus 
Example F (a comparative), shows contaminated burst pressures of 2.0, 2.0, 2.3, 1.9, and 1.9 psi, 
respectively, versus 1.7 psi for Example F, which contained no slip agent. 

In Table 10, a comparison of Example 15 (i.e., the invention) versus Example G (a 
comparative), shows a contaminated burst pressure of 1 .6 psi for the invention versus only 0.9 psi 
for the comparative. 

In Table 1 1, a comparison of Example 16 (i.e., the invention) versus Example H (a 
comparative), shows a contaminated burst pressure of 1 .9 psi for the invention versus only 1.0 psi 
for the comparative. 

Applicants contend that the results set forth in Tables 6, 8, 9, 10, and 1 1 are a 
demonstration of unexpected results. Using the same or similar films, the presence of the slip 
agent would have been thought to decrease the seal strength in sealing through brine 
contamination. In fact, however, the result was just the opposite. The presence of the slip agent 
was discovered to increase the seal strength when sealing through brine contamination. Applicants 
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contend that these results serve to overcome any prima facie case of obviousness which may have 
been made out by LUTHRA et al in view of NOEL et al. 

m. The 35 USC SI 12 Rejection of Claim 24 
On Page 4 of the 29 March Office Action, Claim 24 is rejected under 35 USC 112, first 
paragraph. The Office Action states that the specification does not support a claim where neither a 
slip agent nor a surfactant are present in the seal layer of the seal layer. 

In response, Applicants note that Claim 24 recites the seal layer as having a surface energy 
of 28 dynes/cm or less, or at least 32 dynes/cm. Thus, Claim 24 covers seal layers having any 
surface energy except a surface energy of from greater than 28 dynes/cm up to less than 32 
dynes/cm. Applicants note that the presence of a slip agent in the seal layer can be used to provide 
a relatively non-polar surface having a surface energy up to 28 dynes/cm, while the presence of a 
surfactant can be used to provide a relatively polar seal layer having a surface energy of at least 32 
dynes/cm. Any means for obtaining a surface energy within one of the claimed ranges should 
suffice to achieve the advantageous sealing through brine contamination, and is in accordance with 
the invention as set forth in Claim 24. Thus, Claim 24 is an alternative manner of expressing 
Applicants' invention. It may be also be possible to obtain a surface energy of up to 28 dynes/cm 
through polymer modification and/or with a different additive, i.e., an additive which is not a slip 
agent. Likewise, it may be possible to obtain a surface energy of at least 32 dynes/cm through 
polymer modification and/or with an alternative additive which is not a surfactant. Applicants 
should not be required to disclose every possible way of obtaining their claimed invention. As 
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Applicants have disclosed at least one means of carrying out the invention of Claim 24, 
Applicants' specification should be deemed to support Claim 24. 

Conclusion 

Applicants respectfully request reconsideration of the patentability of Claims 1-11,13-19, and 
21-24, in view of the amendments and remarks set forth above, with a view towards allowance. 



Respectfully Submitted, 




Rupert B. Hurley Jr. 
Reg. No. 29,313 
Attorney for Applicants 
(864) 433-3247 



30 August 2004 
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